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Office op the Controller of the Accounts of County Officehs, 
Officers of Inferior Courts and Trial Justices, 

No. 9 Park Street, Boston, Feb? 1, 1892. 

To the Honorable Senate and House of Representatives, 

In compliance with law, I have the honor to submit my 
fifth annual report. 

I have nothing new to suggest in the way of legislation, 
unless it be to recommend that in case of the defalcation 
or absconding of a county treasurer, the county commis- 
sioners, or some other officer, be authorized to take sum- 
mary possession of the office, books and papers of such 
delinquent treasurer, and hold them until a new appoint- 
ment can be made, or until any question or charge of dis- 
honesty or defalcation can be investigated. Fortunately in 
this Commonwealth, there have been few cases where any 
authority not given in the statutes has been found neces- 
sary. But in the case of the late treasurer of Franklin 
county, who, in June last, confessed himself to be a 
defaulter to the amount of over sixteen thousand dollars, I 
could not fail to see that the present law in some respects is 
defective. 

That confession was made in the midst of an examina- 
tion of the accounts of that officer by me, and the county 
•commissioners were in session at the time. If the treasurer 
had absconded, instead of confessing and promptly resign- 
ing and standing by to aid, by all the means in his power, 
in straightening out his affairs, and in the instalment of his 
successor, the condition of things to which I desire to call 
attention would have existed. The treasurer of Franklin 
kept the office in his store. If he had locked that store 
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and gone to Canada, the derelict treasury would have been, 
recovered only by a trespass. He gave a large bond. In 
his absence, who could have taken possession of the county 
funds, books and papers without risk of discharging the 
bondsmen? With no law and no precedent to guide me at 
Greenfield, I at once notified the county commissioners and 
the bondsmen of the treasurer of his default ; with his con- 
sent held possession of the books and papers until the 
commissioners could appoint a successor and allow the 
latter to qualify by giving bonds. If the treasurer had 
refused to open his store or the county safe, had refused to 
resign, and declined to abscond, what could have been 
done under the law? It is provided that if the office of 
county treasurer *' becomes vacant by the death, removal 
from the county, or incapacity of the treasurer, or other- 
wise, the county commissioners shall appoint a successor." 
(Public Statutes, chapter 10, section 17). 

If there be no constitutional objection, I recommend that 
power be given to the supreme judicial court to remove a 
county treasurer, when, in their judgment, the public good 
requires it, as may now be done with clerks of courts, 
clerks of inferior courts, sheriffs, registers of probate, com- 
missioners of insolvency and district attorneys, — every 
county officer except the judge of probate, county commis- 
sioners and registers of deeds. 

Upon the merits of the Greenfield defalcation I have 
something to say. It staggered me at first, as it did the 
entire community of Franklin county. The frank avowal 
that for fifteen years the county funds had been used by 
the treasurer in his own private business ; that he had 
successfully escaped detection by me for four years, the 
savings bank commissioners for more than ten years, the 
board of examiners and the county commissioners during 
his whole term, was indeed amazing. The boards oT 
examiners were relieved from the duty of examining the 
accounts of county treasurers by chapter 380 of the Acts 
of 181>0, and the same chapter required me to certify to the 
correctness of their accounts whenever I made an exami- 
nation. I examined in Franklin the week after the act 
took effect, and more carefully than ever before went over 
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been the accounts, under a sense of the new responsibility 

Ju devolved upon me. The balance then on hand was found 

to, be very small and was duly certified on the cash book. 
I visited Greenfield again in June, 1891, but a little earlier 
than in 1890. My attention was engaged by the fact that 
the first entry on the receipt side was a large loan, and 
that the entries of cash received from towns for dog licenses, 
due by law and usually paid June 1 , were not entered on 
the cash book for many weeks after that date. I went 
through the examination without asking any questions 
about the loan and the " dog money," and called upon the 
treasurer to show me his balance, — say nine thousand 
dollars. Then it was that he made the confession of his 
default. He could not show the balance called for by the 
books as they then stood, but had, say, one thousand 
dollars. On being asked by me " if that was all of it," he 
said no, and took from his safe a memorandum book in 
which he had entered his dog money for June, 1891, and 
from that charged himself upon his cash book with about 
two thousand dollars of dog funds, and with the proceeds 
of a note given by the county commissioners to efiect a 
temporary loan to the amount of some five thousaiid dollars, 
given months before, so that the real balance he should 
have exhibited was about seventeen thousand dollars, and 
not nine thousand dollars, as stated above. Investigation 
showed that the treasurer had tided himself over the exami- 
nation of 1890 by the same means, viz. : by not entering 
jthe temporary loan referred to and the dog funds of 1890 
till after I had visited him. Had there been any practi- 
cable means of informing myself that there had been any 
temporary loans, or that the towns had paid what was due 
June 1 for dog licenses, (town clerks being frequently 
delinquent in this matter of prompt payment to the coun- 
ties) , I could not escape reproach and condemnation. But 
the fact was the records of the county commissioners did 
not contain one scrap of evidence that the county of Frank- 
lin had borrowed a cent of money in 1890 or 1891. And 
unless the treasurer saw fit to charge himself with the 
money or send to the clerk of the court a duplicate of the 
receipt given by him when he received the same, as 
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required by Public Statutes, chapter 23, section 12, 1 could 
not know that he had borrowed money except by inquiring 
of everybody who had money to loan, and, as to payment 
of dog money, I must have inquired of town clerks whether 
they had paid the same. 

The fact is, the looseness with which county business was 
done in Franklin county, put a premium on defalcation, and 
gave the facilities for the precise condition of things that I 
have described, and about which I have been scolding for 
four years. 

In the second report from this office, at page 58, may be 
found these words : "And this brings me to what I regard 
as the greatest irregularity and the most dangerous one that 
is to be found in the transaction of county business, to wit : 
the fact that the clerks of the county commissioners do not 
in fact attend the meetings of the boards, nor keep the 
records of the proceedings. The books are filled with liti- 
gation caused by the fact that these records are not prop- 
erly kept. There is an explosion every little while over 
the question ; it enters into political campaigns, and yet 
nothing is done which furnishes a complete remedy.'* 

This was said in 1889. The next year a bill passed the 
Legislature which is compulsory upon the commissioners, 
in the absence of their clerk from any regular meeting, to 
appoint one ot their own number clerk j>ro tem,^ and have 
a record made by a sworn oflScer (chapter 15^8, Acts of 
1890.) At present there is no excuse for not having full 
records of all regular meetings of county commissioners. 

The duplicate receipts now required by law would be a 
great check if the law was complied with. I still think it 
would be wise to provide that the duplicate should be sent 
to this office, and not to the county clerk. A package could 
be forwarded at the end of each week, without much 
expense or labor, and I could know, with substantial 
accuracy, whether cash was being properly paid over and 
receipted for by the various treasurers. 

No Loss TO Franklin County. 

There will be no loss to the county by the defalcation at 
Greenfield. The deficieney has already been made good 
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to within $2,200, and the county has some pledge of the -. 
bondsmen of the late treasurer for the amount at an early 
day. 

Naturalization. 

I take the liberty to renew some of the recommendations 
contained in the report of last year. 

By the returns from the police court at Williamstown, it 
appears that that court is still exercising the jurisdiction of 
naturalization, although the court has no clerk. This is 
the fourth time I have called the attention of the Legis- 
lature to what seems to me a great practical question. I 
this smallest of the inferior courts can exercise this great 
power of making citizens of aliens, then nine other inferior^ 
courts of the State have the same power. And more than 
this: if they have jurisdiction they are bound to exercise 
it, and persons living in their respective districts cannot go 
to other inferior courts which do have a clerk. Worcester 
county will best illustrate what is meant. In that county 
are four district courts not having clerks. The justices of 
those courts do not believe they have power to naturalize, 
and for several years persons residing in the territory within 
the jurisdiction of those courts went to the central districts 
court of Worcester to be naturalized. When Attorney- 
General Waterman gave his opinion that the court at 
Williamstown, by appointing a clerk, could naturalize, the 
central court declined to entertain petitions for naturaliza- 
tion from persons residing outside of its territorial jurisdic- 
tion. But the other courts not having clerks did not take 
up the work. The result is that a cloud rests upon the citi- 
zenship of perhaps thousands of people in the Common- 
wealth, from no fault of their own. 

And there is much inconvenience, to say nothing of 
expense, by compelling persons to go to the superior court, 
or to the United States courts, when, if the court at 
Williamstown is right, there is a competent tribunal close 
at hand. I am not urging any extension of the power of 
inferior courts in this behalf, but of a determination of the 
question as to what courts have this great power. 

I think the opinion of the justices of the supreme judicial 
court may well be required. Since my last report, the 



8 CONTROLLER OF COUNTY ACCOUNTS. [Feb. 

supreme court of Maine has given an opinion that the 
municipal court at Lewiston has no power to naturalize. 
The court there has no clerk except a recorder appointed 
by the judge, precisely like the courts not having clerks in 
this State. Dean, Pet. 83 Maine 489. 
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Jurisdiction of Special Justices of Courts. j 

The supreme court of Massachusetts has again decided j 

that, in general, a special justice sitting in a case, must 
account on the record for the absence of the standing 
justice. This has been the law since the case of Dike vs* 
Stor}^ 7 Allen 351, but special justices have not, appar- 
ently, received notice of the decision. I still find vouchers 
for expenses of inquests held by special justices with 
nothing on the record to show why the standing justice did 
not do that work. 

Would it not be well to revamp section 25 of chapter 154 
of the Public Statutes, and remove from it what the highest 
court calls '* obscure," and *' complex? " (Dike vs. Story 
supra. Com. vs. Fay, 151 Mass. 381, and case just decid- 
ed in 154 Mass.) 

County Commissioners Trading with Themselves. 

I am not yet able to see why state and city ofEcfers 
should be forbidden to trade with the State or the cities, 
while county officers are skipped. In Hampden county, 
the chairman of the commissioners is apparently one of the 
largest, if not the largest, dealers in supplies to the county 
institutions, his bills aggregating as much as $1,000 a year 
in some years. I mention Hampden, because it would not 
be just to the other counties where I believe the evil, if it 
be one, does not longer exist. The keeper of a jail or 
house of correction or truant school ought to have open to | 

■ 

him the '' markets of the world." He may buy as agent 

of the commissioners, or the commissioners may furnish all I 

supplies. The law is this: *' The county commissioners 

shall, without extra charge or commission to themselves or 

to any other person, procure or cause to be procured all 

necessary supplies for the jails and houses of correction, to 
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be furnished and purchased under their direction, and at 
the expense of the county." (Section 53, chapter 220, 
Public Statutes.) 

In these days of doubtful politics it is easy to see why a 
master of an institution would wish to conciliate the county 
commissioners or the chairman ; and if he knows he is to 
buy of the chairman, who may or not be present and acting 
(both or either of them) when the bills are approved, he is 
not apt to fear much cutting down in the bills of goods he 
has ordered. The commissioners with their knowledge of 
the wants of the public institutions under their charge, have 
great advantage over all competitors. The record in 
Hampden does not show that, when the chairman's bills 
are up for the approval of the board, a special com- 
missioner is called in who might testify that he would have 
sold fifty barrels of flour to the jail for a quarter of a dollar 
less a barrel than charged by the chairman. I had hoped 
the detailed report of the countv treasurers would cure this 
evil, but it is probable the people do not yet appreciate the 
new document now required by law. A statute in aid of 
the report I am sure would be of public utility. 

Bonds of County Officers. 

As the money now received by clerks and justices of 
inferior courts and trial justices is mainly payable to cities 
and towns, and not to counties, it is important to inquire 
whether the bonds, as now conditioned, are broad enough to 
cover all contingencies. 

Examination of Bonds. 

Chapter 32 of the Acts of 1885 provides for the exami- 
nation annually of all official bonds which are in the cus- 
tody of the treasurer and receiver-general, but I do not find 
any law requiring any examination of the official bonds 
which are in the custody of county treasurers. As these 
are far more numerous than any other official bonds, it 
would seem important that they should be examined at 
least once a year. 

It may not be impertinent to call attention to the act of 
1885 supra^ and to section 6 of chapter 26 of the Putilic 
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Statutes, which requires the superior court to examine the 
bonds of medical examiners once a year. It is doubtful, I 
suppose, whether the duty imposed upon the court by these 
statutes is judicial, and therefore constitutional. If con- 
stitutional, the examination made by the court must be 
a judicial one, on evidence properly brought before the 
court. A justice could hardly be required to go from the 
county seat, say at Barnstable, to Provincetown, to look 
at the books of the assessors, or inquire as to the financial 
status of a surety on the bond of a medical examiner. 
The increased burden laid upon that court would perhaps 
justify a • release from the work of examining sureties on 
bonds. 

Receipt for Prisoner upon the Mittimus. 

It will greatly facilitate examining accounts if the officer 
in charge of a penal or reformatory institution be required 
to give a receipt, on the original warrant of commit- 
ment, for a prisoner. Ordinarily, the presence or absence 
in the files of a mittimus determines whether or not a 
defendant has been committed. The record may show 
that the order of the court was " committed," when the 
defendant did not go down. He may have paid the officer 
at the station, or on the way to prison. The officer's 
receipt would show the fact at a glance, and then it would 
require collusion on the part of the clerk or magistrate, the 
committing officer, and the officer in charge of the institu- 
tion, to accomplish the most obviously easy way of cheat- 
ing, if any one making up the records of the courts desired 
to cheat. * 

Uniform Blanks. 

The time has come I think to say a word about uniform 
blanks in the inferior courts, and before trial justices. 
That these should be practically uniform goes without say- 
ing, and yet there is apparently a greater variety now than 
ever before, although chapter 285 of the Acts of 1888 pro- 
vided for uniform blanks and dockets, to be approved by 
the attorney-general. 

The act is well nigh a dead letter. I find the printing 
bill in inferior courts in one of the large counties is $781.45, 
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not to include what was paid for ** supplies," which in some 
cases I apprehend means printing. Chapter 285 should be 
made effectual some way. 

County commissioners, who now approve bills for inci- 
dental expenses of courts, might refuse to pay for printing 
unless the forms have the imprimatur of the attorney- 
general upon them. 

It should seem that all superfluous forms and fees have 
been cut off, and that now is a favorable time to provide the 
most simple, and at the same time the best, form of blanks. 
I do not see why this should not be done in all the courts, 
high and low. A small committee from the clerks most 
conversant with criminal business, to advise with the attor- 
ney-general, would readily accomplish the desired work. 

Uniform Vouchers. 

I repeat from last year's report the following : — 
'' I recommend that some competent authority be desig- 
nated to prescribe a uniform system of vouchers for officers' 
and witnesses' fees in all the courts, and for a uniform sys- 
tem of certificates to county and town treasurers. Section 
77 of chapter 155 of the Public Statutes is not easy of 
enforcement, and there is no uniformity in the practice of 
different courts and magistrates. But for that statute I 
might, perhaps, now direct how receipts may be taken." 

This may seem a small matter; but when it is remem- 
bered that the vouchers which this office encounters in 
examining the several officers, whose receipts and expen- 
ditures approximate $6,000,000, are hundreds of thousands 
in number and infinite in form and variety, it will appear 
how essential is some degree of uniformity. 

Auditors' Bills. 

Question has been made in some of the counties as to the 
proper disposition of the bills of auditors and masters, after 
their presentation to the court for allowance. It has 
seemed to me that the original bills should be transmitted 
to the treasurer, with or without the order of the court for 
payment. The provisions of sections 7, 8 and 9 of chapter 
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23, Public Statutes, seem broad enough to require this. 
If not, then chapter 206 of the Acts of 1890 ought to cover 
the case. But it is denied in one quarter that an auditor's 
bill is an '' incidental expense" of a court. (See section 
23, chapter 153, Public Statutes.) I do not see why such. 
bills are not " incidental" to a sitting of the court, as much 
as an officer's bill, or that of the chaplain, or for meals of" 
jurors, or for expert witnesses. (Clark petition, 104 Mass. 
537.) And all these are approved by the court. 

* 

Order of the Court for Payment. 

It would seem, too, that in all cases there should be an 
order of the court for payment. Section 23, chapter 153, 
Public Statutes, sufra^ specifically provides that the court 
" shall receive, examine and allow '' all bills, and shall 
*' order payment thereof." In the majority of counties, at 
present, no order of payment is made, but the original bills 
are dumped into the treasury by the clerks, or by the par- 
ties holding the bills. In Middlesex, I am informed by the 
clerk that auditors sometimes take their bills into Suffolk, 
and get them allowed by some jusi..:e, and then the bill is 
presented to the treasurer of Middlesex, without knowledge 
of the clerk of the court. 

There is no express statute, and no uniform practice, 
requiring a record to be kept of bills allowed and paid by 
county treasurers upon the orders of the courts. If the 
court, and not a justice, must allow these bills, why is not 
the clerk the proper certifying officer of the court, and why 
should not a record be kept of every judicial or ministerial 
act of the court? The fact that in Worcester county an 
auditor's bill was presented to one justice, and by him cut 
down twenty-five per cent., and then was presented to 
another justice at the next sitting of the court, in the form 
of an original bill for the full amount charged in the first 
bill, and was allowed and paid, shows the importance of 
having some kind of a record of the incidental expenses of 
the courts. The facts in the Worcester case referred to are 
being investigated by the superior court. 

Some light may be thrown upon .the question by the 
dictum of Chief Justice Gray in Fessenden v. Nickerson, 
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125 Mass. 316. The question there being whether the 
parties or the county should pay an auditor's bill, the court 
said: ''An order should be entered determining the com- 
pensation of the auditor, and directing that it be paid by 
the county, and a copy of that order transmitted by the 
clerk to the treasurer." 

This dictum and the language of the statute above 
referred to certainly lay a good foundation for a " court 
pay roll," so appropriate in Hampden and some other 
counties. Let all the bills of a sitting of the court be duly 
entered on the roll, and be presented to the justice with the 
original bills duly approved by the sheriff, district attorney, 
or other proper oflScer. The court could then " receive, 
examine and allow " the bills, and the clerk could draw 
the order for payment, ** enter " it, as Judge Gray says, and 
transmit a copy of it, with the original bills, to the treas- 
urer. The courts might, perhaps, determine this matter by 
general rule or order. Something certainly ought to 
be done. 

Payment of Stenographers. 

It seems that stenographers are to be paid by the counties 
'*upon the certificate of the presiding judge as to (such) 
attendance." (Act of 1885, chapter 291.) Here is an act 
of the judge and not of the court. It is doubtful if the 
legislature intended any method of certification or payment 
of these latest incidental expenses of the courts, diflferent 
from those already provided for in the statutes. One broad 
paragraph could regulate the whole business, and at the 
same time simplify matters considerably. 

Payment of Salaries of Assistant District 

Attorneys. 

These are all paid by the counties, except in Suffolk, 
where the State pays them. The oflSce is regarded as a 
State office like that of district attorney, who is paid by the 
State. There should at least be uniformity. I have not 
been able to ascertain why the State should pay the assist- 
ants in Suffolk, and not in the other districts. 
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Recent Legislation. 

Chapter 440 of the Acts of 1890, which abolished costs, 
as such, cast upon towns and cities the expense of criminal 
prosecutions in the inferior courts, and gave in return the 
fines paid in said courts, has now been in operation fifteen 
months. In 1891 the act was extended to trial justices; 
and fines imposed in the inferior courts and before trial 
justices and paid after commitment, were given to towns 
and cities where the offenses were committed. Owing to 
the passage of the so-called ** Drunk Law" (Chapter 427, 
Acts of 1^91), which took effect July first of that year, it is 
difficult to speak with much accuracy of the effect of 
chapter 440, so far as revenue is concerned. 

I believe, however, that chapter 440 meets with general 
approval among those, not financially interested, who have 
most to do with the administration of criminal law. How 
much revenue has been taken from the counties by reason 
of this act cannot be stated, because the chief source of 
revenue was removed by taking away the power to impose 
a fine for drunkenness. One objection to the law was that 
it would tend to reduce pecuniary penalties for crimes and 
misdemeanors. That proves to be true only in a few 
courts, and the responsibility for such result is upon the 
court. Every magistrate is bound to impose such penalty 
as shall be fitting to the offense committed. 

It cannot truly be said that the legislature has expressed 
itself as in favor of cutting off the costs or expense of 
criminal prosecutions. Chapter 440 simply provides that 
the question shall be determined by the court, in presence 
of the officer and of the defendant, where, if one cent shall 
determine whether the imprisonment resulting from non- 
payment of fine shall be 40 or 90 days, the court shall 
declare the sentence, and not leave it to the clerk to foot 
up and announce the fine and costs in accordance with some 
iron rule of the fee system. When chapter 440 was before 
the legislative committee, the clerk of one of our inferior 
courts suggested to me that the word "may" should be 
made "shall", in that part of section 3 which says the 
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court may impose a fine large enough to include the whole 
or any part of the expense of prosecution. "For," said 
he, '' our judge is a crank, and never will impose anything 
that the statute does not require." But the word shall 
is not very appropriate when applied to a judge in respect 
to his doing his obvious duty, and was not inserted in the 
law. 

What is a justice of the superior court to infer when he 
reads upon a complaint, appealed from some court or 
magistrate, that the sentence below was 150 for a liquor 
nuisance? He examines the papers and finds there was a 
search warrant (and the general court in 1888 said |10 
might be added arbitrarily for such warrant), that the 
expense for officers' and witness' fees was 1 15, and yet the 
fine is the minimum allowed by law. The case is tried on 
appeal and |10 more of expense accrues, and the defend- 
ant is again qonyicted. If the justice feels that he ought 
not to throw away the |35, and imposes a fine of $100, it 
will at least be said that both magistrates could not be 
right, and the attorney for the defendant may say his client 
is punished for exercising his constitutional right of appeal. 
I think this matter will settle itself. As the fines go to 
cities and towns, if these fall off too much there will be a 
clamor that will reach even the ears of a crank on the 
bench. 

I have a statement in writing from a magistrate, certi- 
fying his opinion that the abolition of the court fee ($2.35) 
would not take any money out of the county treasury. If 
that memorandum were exhibited to him now, I apprehend 
the penalty for misdemeanors in his court would be slightly 
increased in all cases. 

There is a general acquiescence in the principle and the 
policy of the act in question. The Legislature is absolute 
in the matter of costs, and that distribution which imposes 
a large share of the burden upon cities and towns is local 
option carried to its legitimate end. If the sale of liquor 
be a great source of crime, it is only fair to place the tax 
resulting from that crime upon the municipality that toler- 
ates such sale. 
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Construction of Chapter 440. 

The alleged weak spots in this act arise mainly, I think, 
from misconstruction. A year ago a case was pending in 
the supreme court, which settled the point that town treas- 
urers need not sign complaints any more than they had 
done before the enactment of this law. 

Another point has been taken in about the same localities, 
to wit : That in appeal and grand jury cases, the county, 
and not the town where the offence was alleged to have 
been committed, should pay the expenses of prosecution in 
the lower courts. 

It seems to me there can be no doubt when the chapter 
is carefully examined. Section 2, as amended, provides 
that in a criminal case, tried in any police, district or muni- 
cipal court, or before a trial justice, the fees and expenses 
of officers shall be paid by the city or town where the 
offence was committed. How is it material that there is an 
appeal or holding to the grand jury? The case is tried and 
disposed of, so far as the lower tribunal is concerned. It 
is just as important that the officers should be promptly 
pai(i> in such cases as well as those where sentences are 
complied with. 

I do not see how section 8 can be disposed of so easily. 
"All fees and expenses "not paid at the end of a trial, 
<< shall be certified at the end of each month to the treasurer 
of the city or town liable therefor, and such treasurer shall 
pay the same to the parties entitled thereto." In some 
counties officers had to wait more than six months to get 
their fees in such cases. 

By section 10 it is provided that the fees paid or certified 
to towns in the lower courts shall be noted in the papers 
that go up to the higher court ; but this is only for informa- 
tion there, so that the fine can be made large enough to 
cover all expenses in both courts. This is the construction 
I put upon the law, and is the construction put upon it every- 
where, I believe, except in Norfolk and Plymouth counties. 
In the southeastern district, the district attorney has taken 
the other view of the law, and certified for payment to the 
county treasurers the fees noted on appeal and grand jury 
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cases from the inferior courts, although those fees had in most 
cases already been paid by the process described in section 
8 supra. The clerks of some of the courts were surprised 
to receive checks from the county treasurer for fees they did 
not understand to be due. Some of them sent them back 
to the county treasurer, others paid them over to the towns 
which had already paid the same bills. 

The amounts paid, illegally, as I think, by the treasurers 
of Plymouth and Norfolk, are several hundred dollars. 
Whether it can be recovered I do not know. The Public 
Statutes provide that where a treasurer pays money to a 
county officer without authority of law he shall be person- 
ally liable. (Chapter 23, section 10.) Whether a trial 
justice is a county officer has not yet been determined by 
judicial authority in this State. 

The treasurers of the counties named were informed by 
me in a printed circular, early last year, that *' all costs 
and expenses that accrue before trial justices are to be paid 
or certified to towns for payment, by the trial justices." 

Another consideration is of some importance. One of 
the selectmen of a town inquires whether a *' county case *' 
is not made out '' where a trial justice refuses to take juris- 
diction and sends the case to the grand jury ? " I answer 
no. The statute was intended to cut off, or greatly restrain, 
this practice. Trial justices will be compelled to take juris- 
diction and find out whether there is any case before 
incurring expense in a higher court. If trial justices can 
throw the expenses of doubtful cases upon the counties by 
declining jurisdiction, they will clog the superior court. 

This same selectman states another case^ which should 
be remedied at once. I have repeatedly called the atten- 
tion of the Legislature to it. 

** In case of a warrant issued by a trial justice twenty 
miles away from the town where the defendant and wit- 
nesses reside, and wherein a trial justice resides, and the 
precept reads as usual ' to bring the defendant before the 
subscriber or some other trial justice in said county,' and 
said town is liable for the costs, why should not the officer 
arraign the man before the local trial justice instead of 
taking him twenty miles off and more than quadrupling the 
expense ? " 
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This intelligent selectman might have stated a stronger 
case still, and asked why an officer should have power to 
arrest a man without a warrant in Hyde Park and carry 
him before a magistrate in Bellingham for trial? The 
Legislature alone has power to prevent this evil. 

Fines to Towns and Cities. 

Last year an act was passed giving to towns and cities 
the fines imposed in the inferior courts and paid after com- 
mitment. There is much to be said, since that act was 
passed, in favor of compelling the towns and cities to pay 
their witnesses. 

But as such a law would restore the old condition of 
things in respect to the non-payment of witnesses, I do not 
recommend any change in this regard. But here is further 
justification of the law compelling towns and cities to pay 
all expenses in the lower courts. 

Illegal Sentences. 

It seems to me that some courts and magistrates have 
imposed illegal sentences, in some cases. 

I find on examination of warrants of commitment that 
fines and costs are still imposed, and in other cases fines 
and expenses in separate sums. For instance, for illegal 
sale of liquor the penalty in one case was a fine of |50 and 
11.40 expenses. I apprehend that defendant might have 
been discharged on habeas corpus. The fine should have 
been $51.40, in one lump, if the court was looking for the 
minimum. The expense is to be stated separately only 
where the maximum fine is deemed an inadequate penalty 
for the offence committed. 

Sooner or later hair splitting will cease, and a round sum 
will be imposed as a fitting penalty for every offence. It 
is to be hoped also that, sooner or. later, there will be in 
the Commonwealth a nearer approach to uniformity of 
sentence in all the courts, especially in crimes of avarice, 
like liquor nuisances, gambling houses and houses of ill- 
fame. 

It is easy to excuse the minimum sentence where sudden 
temptation, passion or hunger lead to misden^e^i^or, Bat 
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where avarice inspires the commisson of the offences that 
lead to so many other crimes and to so much misery and 
suffering, the public will better be satisfied, in my judg- 
ment, with the maximum rather than the minimum punish- 
ment. 

Revenue from the Inferior Courts. 

The question of revenue from the inferior courts will 
inevitably be discussed by those who desire the repeal or 
material amendment of the law of 1891 relating to drunken- 
ness. 

For convenience I give a table showing the fines and 
costs received in the year 1890 and the fines and expenses 
in 1891 : — 



1S90. 



1S91. 



From Police Courts, 
From Municipal Courts, 
From District Courts, . 



Totals, 



Loss, 



1^79,272 64 
85,890 94 
96.882 87 



9261,046 86 



»76,946 97 
63,184 86 
82,160 48 



9221,282 80 
t39,763 66 



From Trial Justicbs. 



1S90. 



1S91. 



Fines and Costs, 



Loss, 



922,221 22 



916,609 23 
6,711 99 



The shrinkage is only $45,000 in round numbers, and 
more than half of this is in Boston, where alone are mu- 
nicipal courts. 

Arrests in 1891. 

From the report of the prison commissioners, it appears 
that in 1891 there were 87,114 arrests in the State, an 
increase over 1890 of 6,270. 

Of this increase Boston furnished 3,640, or about 60 per 
cent. When we keep in mind the fact that chapter 427, 
Acts of 1891, which took away the pecuniary penalty for 
drunkenness, has been in force since July first, it will be 



20 CONTROLLER OP COUNTY ACCOUNTS. [Feb. 

apparent that the law which abolished costs, as such, has 
not materially affected the revenue that comes from the 
criminal courts. 

Fines in the Superior Court. 

The board of police of Boston report that *' the average 
amount of fines imposed by the courts (during the decade) 
was 194,597.16; in 1891 it was $133,169.47, or $38,572.51 
more than the average." 

From what has gone before it is evident that in the 
higher court there is not that seeking after the minimum 
which appears in some of the inferior courts. 

Omissions in the New Drunk Law. 

There is no provision in chapter 427 of the Acts of 1891 
for paying officers, whose compensation comes solely from 
fees, in cases where persons arrested by such officers are 
discharged by probation officers under the statute. 

Consequently there is great confusion and lack of uni- 
formity in the matter of payment of these officials. An 
amendment of the act seems necessary. To help, in draft- 
ing, I suggest the following : — 

Where an officer, whose only compensation for services in criminal 
proceedings comes from the taxable fees, makes an arrest for drunk- 
enness, and the person arrested is discharged by a probation officer 
without being brought into court or before a trial justice, the officer 
making such arrest shall be entitled to the same fees as in cases 
where persons arrested are taken into court, or before a trial justice, 
and complained against. If the arrest be made without a warrant, 
the officer making the same shall make a sworn statement in writing 
of his fees, in the nature of a return upon a precept, which statement 
shall be left with the probation officer, who shall deliver the same to 
the court or trial justice having jurisdiction. Where trial justices, as 
probation officers, discharge, without complaint, persons arrested for 
drunkenness, they shall be entitled to the same compensation as in 
cases where there are trials. 

Payment of Dog Damages. 

The method of payment of dog damages and the fees of 
the appraisers, as done at present, is vexatious and unsatis- 
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factory. The treasurer is bound to pay claims within ten 
days from the time they are allowed. He pays by check, 
on a schedule received from the county commissioners, 
showing name of claimant, place of residence, and amount 
of claim. The treasurer sends out his checks, and waits 
for their return. There may be half a dozen post-ofEces in 
the town or city in which resides the person to whom the 
check is sent. , There may be half a dozen men of the 
same name in the town or city, and the treasurer has no 
means of identification. The check may fall into the 
wrong hands, the real owner may hold it in his pocket 
weeks or months, and the treasurer has nothing to show 
for the check he has drawn except the stub on his check 
book, the check alone, when endorsed and returned, being 
the evidence of payment. 

I therefore recommend that the law be amended so that 
a schedule of dog damages and appraisers' fees, as prepared 
by the county commissioners, shall be sent to each city 
and town treasurer in a county by the county treasurer, 
together with a check for the amount due persons in each 
city and town, and that the city and town treasurers shall 
disburse the same to the proper persons. 

Being on the ground, the local treasurers will be able to 
identify all claimants, and more promptly pay this fast- 
increasing class of creditors. 

The Tables. 

Some comparative statements from the tables are interest- 
ing. The treasurers have collected in taxes $56,000, in 
round numbers, more than last year. They have received 
from the courts $120,000 less than last year. This is 
because fines mainly go to the cities and towns. Sheriffs 
pay $16,000 less than last year, and of this shrinkage 
$12,000 is in Middlesex. This may come from less crimi- 
nal business, smaller fines, or more imprisonment. This 
column varies greatly from year to year. The jailors 
shrink only $3,000. The houses of correction fall off 
$21,000, mainly in Plymouth, Bristol, Essex and Middle- 
sex ; the latter losing $12,000, mainly I suppose from the 
legislative blow at the brush department in that county. 
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Berkshire, Hampshire and Worcester show an increase, — 
Worcester a large one. 

I believe the houses of correction are nearly full, — the 
increase coming largely from commitments for drunken- 
ness under the law of 1891. 

Dog licenses yield $4,000 less than last year. The 
clerks of the courts pay over about the same sums, not- 
withstanding the loss from '' orders and copies" by recent 
legislation, for which they are not to blame. 

The total receipts of the treasurers exceed those of last 
year by $182,000. Some items of expenditure may be 
noticed. Interest has increased by $2,000. This is from 
increase of temporary loans ($35,000) for new county build- 
ings and truant schools. 

For support of prisoners $6,000 less than last year has 
been paid. 

The dog damages and dog money refunded to cities and 
towns appears to be $13,000 less, but this has no signifi- 
cance, some treasurers paying over in December, and others 
carrying forward a balance to the new year. 

Highways, bridges and land damages have increased by 
$125,000, mainly in the Connecticut River counties. 

The building and repairs of county buildings are $4,000 
less than last year, notwithstanding that new court houses 
are in process of erection at Taunton, Fall River and Brock- 
ton. 

Of county debts $33,000 more than last year has been 
paid. The expenses of criminal prosecutions have fallen 
off $104,000. This is largely because cities and towns now 
pay their own officers' fees and salaries. 

Expenses of terms of court are $12,000 less. This 
refers to the superior court. 

Medical examiners' bills have slightly increased, as have 
those for printing and stationery, and for copying, record- 
ing and indexing. 

Last year there was a miscellaneous column of $77,000. 
This year that column is reduced to $9,000, and new details 
inserted. 

The balances on hand at the end of the year aggregate 
$461,000, as against $458,000 last year. 
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Clerks of Courts. 

The item of interest here is the fact that civil entries have 
yielded $4,293 more than last year; i. e.^ there have been 
1,431 entries more than in 1890. The increase is distrib- 
uted all over the State, except in Nantucket and Worcester, 
M^here there is a trifling loss. 

It is remarkable that the largest increase is in the extrem- 
ities of the State, Barnstable and Berkshire leading, with 
Dukes County next. Of the large counties, Middlesex 
leads, Plymouth gains handsomely, while the superior 
court of Suffolk shows a gain of 16 per cent. 

The new writs, I apprehend, are mainly for tort. There 
is evidently an increase of litigation. It is not so clear 
that there is an increase of business. 

Criminal Business in the Superior Court. 

The criminal business in the superior court, for two 
years, will be shown by the following table. The year 
1889 is taken because a change of criminal law took place 
in 1890 (chapter 440). 



1S89. 



1891. 



Reduction. 



Pleas of ffuilty, . 
Jury trials, 
Verdict of guilty. 
Verdict of not guilty, . 
Di: agreements of jury, 
Nol pressed or quashed, 
Placed on file, . 
Sentenced, . 



1,901 

1,412 

862 

464 

86 

687 

1,092 

2,227 



1,722 

1,201 

746 

403 

63 

660 

810 

1,973 



179 
211 
117 
61 
33 
137 
282 
264 



Prosecutions and sentences in the inferior courts for the 
same years : — 



1889. 



1891. 



Redaction. 



Prosecutions, 
Sentences, . 



83,662 
66,703 



73,911 
66,397 



9,651 
10,306 



CommUments. — 1889, 34,094 ; 1890, 33,290 ; 1891, 27,796. A reduc- 
tion from 1890 of 6,496. 
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Here is a reduction of 211 jury trials, of 117 convictions, 
and of 254 sentences in the higher court, and in the lower 
courts a reduction of 9,651 prosecutions and of 10,306 
sentences. 

So it appears that, notwithstanding the new law relating 
to drunkenness, there has been a great falling off in crimi- 
nal business. But for that law the reduction would be 
surprising. 

Unless a better reason can be given, I shall attribute 
much of this reduction to chapter 440 of the Acts of 1891, 
which has caused a careful examination of complaints 
before making arrests. 

EDWARD P. LORING, 

Controller oj County Accounts, 



APPENDIX. 
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